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IRVING, J., FOR THE COURT:
1. A Leake County jury convicted Stanley D. Wess of burglary of a building, and the tria court
sentenced imto seven years in the custody of the Missssppi Department of Corrections. Following his
conviction, Wessfiled amotion for anew trid or other relief which was summarily overruled by the trid

court.



92. Feding aggrieved, Wess apped s and asserts the followingissueswhichwe recite verbatim: (1) the
trid court erred in refusng one of Appdlant’s proposed jury indructions, (2) the trid court erred in
overruling Appd lant’ s objectionto the prosecutor’ s comments during closing arguments, and (3) thetrid
court erred in admitting Appelant’ s first confession.
113. Finding no reversible error, we affirm.

FACTS
14. George Elliswas the owner of Ellis Auto Repair. The auto repair shop waslocated behind Ellis's
home in Carthage, Missssppi. Theshop wasan enclosed building with closed windowsand locked doors.
Ellis kept awide variety of toolsin the building.
5. Hlistestified that on April 15, 2002, he wasawakened around midnight by what sounded like glass
bresking. Ellis dso testified that he heard the door to his shop being opened. Ellis then got out of bed,
peeped out his bedroomwindow, and saw that the door to his shop wasindeed open. After observing the
open door, Hlis told his wife to cal 911 because he believed that they were being robbed. Ellis then
looked out his bedroom window a second time and saw someone coming out of his shop carrying some
of Ellis sbdongings.
T6. Ellis quickly grabbed his pants, shoes, and agun. Ellis went out the front of his house and quickly
came upon anindividud carrying some items that Ellis later identified as items that were stored in his auto
repair shop. When the individud saw Ellis, he dropped the items and ran. Ellis chased after the man and
got hmto stop running by threstening to shoot him. After the man stopped running, Ellisescorted him back
to hisdriveway, wherethey remained until the policearrived. Ellisidentified the man that he ran down and
captured as the same man that he saw attempting to carry away items from his shop. Upon the arriva of

the police, this man wasidentified as Stanley D. Wess, the Appe lant heran.



q7. A suppression hearing was hed on an aleged incul patory satement made by Wess while inpolice
custody. Mike Williams, deputy for the Leake County Sheriff’s Office, testified that after he read Wess
hisMiranda rights, Wess blurted out, “I was supposeto be catching chickens, but | saw this business and
decided I'd take some things” Johnny Nedly, a deputy for the Leake County Sheriff’s Office,
corroborated Williams stestimony. Deputy Nedy testified that Wesssad inalaughing manner that Wess
“was supposed to be catching chickens that night, but [Wess] saw the businessand decided he would take
somethings” A third deputy, Deputy Tommy Russell, was present on the scene but was off duty on the
day of thetrid and could not be located to testify. Deputy Nedly testified that he did not know if Russdll
was standing there and heard Wess being given the Miranda rights or if Russdll was out investigeting the
scene at that time.

118. Wess tedtified that he was not given hisMiranda rights. Wess dso denied having said anything
about catching chickens or taking anything from the shop.

19.  After hearing testimony, the trid court denied the motion to suppress and ruled that the statement
wasadmissble. Thejudge determined thet it wasnot prejudicia to Wessto alow the matter to go forward
without the testimony of Deputy Russell. The judge found Deputy Williams stestimony to be credible and
corroborated by the testimony of Deputy Nedy. The judge aso found that Wess' s satement to the police
was unsolicited.

110. A suppression hearing was dso hdd ona Miranda waiver of rights form signed by Wess and on
awrittenstatement givenby Wess. Mark Welcher, acrimind investigator for the Leske County Sheriff's
Office, tedtified that he interviewed Wess a the Leake County Correctiona Feacility and advised Wess of
his Miranda rights before the interview. Welcher testified that Wess signed a Miranda waiver of rights

form, which Welcher witnessed. Welcher further testified that after Sgning the waiver, Wessthen gave a



voluntary statement which Welcher wrote down and Wessinitided. In that statement, Wess said that he
quit work catching chickens and was waking home when he saw a business on the road and decided to
enter the businessthrough awindow. Wessaso said that hetook aweed eater and some other thingsfrom
the busness. Findly, Wess said that he was caught by “some man” who made him stop and hed him until
the police arrived.

11. Investigator Welcher testified that Wess was not promised anything or coerced in any way into
making the statement. Welcher dso tetified that whenWess gave the statement, Wess did not gppear to
be under the influence of drugs or dcohal, that Wess appeared to know what he was doing, and that Wess
indicated that Wess understood his rights. Welcher dso testified that Wess never requested an attorney
while he was being interviewed.

12. Wess tedtified that Welcher read him hisMiranda rights after taking the statement. Wess dso
testified that he told Welcher that he wanted alawyer present at the time of questioning, but Welcher told
him that the statement was off the record. Wess further testified that Welcher sprayed him with mace and
by the time he regained his eyesight, Wel cher had writtenthe entire statement. Wesssaid that he never held
a conversation with Welcher and that he only initialed the statement because Welcher threatened to mace
himasecond time. Wessaso claimed that Welcher tried to bribe him to hel p prosecute some drug deders.
Wess dso tedtified that Welcher made daims that he could tamper with evidence. In rebuttal, Welcher
denied that any of Wess s dlegations were true.

113.  Thetrid court ruled that Wess swaiver and voluntary satement were admissible. Thejudgefound
that Wesswas competent to make the statement, that there was no coercion, duress, or promise of reward
madein connection withthe statement, and that the satement wasfredy, voluntarily, and intdligently made

after Wess waived his Miranda rights.



14. Attrid, Wesstook the stand and testified in hisown defense. Wess tetified that he was riding
home with afriend when the friend's car sarted having transmissonproblems. Wess stated that he went
to Bllis shouselooking for help. Wess alleged that the pressure washer, weed eater, and chain saw were
dready stting in Ellis s driveway whenhe arrived at the house. Wess stated that after he knocked on the
door of the house, Hlis came out the back door with a gun and shot & him. Wess stated that he was
frightened, so he took off running and only stopped running because Ellis threatened to shoot him. Findly,
Wess stated that Hllis hdd him at gunpoint until the police arrived and arrested him.  Throughout his
testimony, Wess reiterated that witnesses for the prosecution were lying.
115. During dosing argument, defense counsel objected to comments made by the prosecution. The
objectionable commentswere that inorder for the jury to find Wess not guilty, “the jury would have to find
that George Hllis, Johnny Nealy, Mike Williams, and Mark Wilcher were dl liars, and that every one of
them is S0 vicious and vile that they would come to court and try to make up a story like thisand send an
innocent manto the penitentiary.” Thetrid court overruled the objection, finding that the comments were
an argument and an dlowable inference.
116. Wess was found guilty and given a seven-year sentence in the custody of the Mississippi
Department of Corrections. From that conviction and sentence, Wess appeals to this Court.
ANALY SIS AND DISCUSSION OF THE ISSUES
(1) Failureto Properly Instruct the Jury
117. Wessarguesthat thetria court erred inrefusing to give proposed jury ingructionD-7, which Sates:
The Court ingructs the jury that possession of recently stolen property, aone, is not
presumptive proof of guilt of burglary, and the fact that the property testified to have been

stolen was a any time soon after its being stolen in the possession of the defendant does
not shift the burden of proof to the defendant to explain or account for such possessionand



would not, done, warrant the jury finding the defendant guilty because a satisfactory
explanation was not given.

Wess contendsthat the trid court should have givenproposed indructionD-7 becauseitwas aningruction
on “histheory of the case”” In support of his contention, Wess cites Hester v. State, 602 So. 2d 869
(Miss 1992) for the proposition that anaccused isentitled to have ajury instructed about his theory of the
case. Wess maintains that denia of the ingtruction by the tria court condtitutes reversible error.

118. The State countersthat thisissue iswithout merit because the jury was properly instructed onwhat
had to be proved inorder to find Wess guilty of burglary of abuilding. The State maintainsthet irrespective
of the denid of the jury ingtruction, Wess sargument isdill lacking in merit because the court properly gave
ingructions informing the jury of the el ementsof the crime of burglary and the State’ sresponsibility to prove
those e ements beyond a reasonable doubt.

119. Wenote that our supremecourt hasconsistently held that unexplained possession of recently stolen
property is primafacie, dthough by no meansconclusive, evidenceof burglary. Brooksv. State, 695 So.
2d 593, 594 (Miss. 1997) (diting Weaver v. State, 481 So. 2d 832, 834 (Miss. 1985)). The Court
determined that “under appropriate circumstances, guilt beyond a reasonable doubt may be based upon
the possession of recently stolen property.” 1d. (ating Shields v. State, 702 So. 2d 380, 383 (Miss.
1997)).

720.  In determining whether error liesin the granting or refusd of various indructions, the ingtructions
actudly givenmust be read asawhole. When soread, if theingructionsfairly announcethelaw of the case
and create no injudtice, no reversible error will befound. Johnson v. Sate, 823 So. 2d 582, 584 (14)
(Miss. Ct. App. 2002) (quoting Hickombottom v. State, 409 So. 2d 1337, 1339 (Miss. 1982)). Jury

ingtructions are to be read together and taken asawhole with no one ingtruction taken out of context. A



defendant is entitled to have jury indructions given which present his theory of the case; however, this
entittement is limited in that the court may refuse an ingtruction which incorrectly states the law, is farly
covered esawhere in theingructions, or is without foundetion in the evidence. Poole v. State, 826 So.
2d 1222, 1230 (127) (Miss. 2002) (citing Smith v. State, 802 So. 2d 82, 88 (120) (Miss. 2001)).
921.  Accordingly, we find that athough proposed jury instruction D-7 may have presented Wess's
theory of the case, the trid court properly denied the ingtruction because it incorrectly stated the law and
is farly covered dsawhere in the ingructions. We find that the jury indructions, read as awhole, fairly
announced the law of the case and created no injustice.

(2) Prosecutor’s Comments During Closing Argument
722.  Wess argues that certain comments made by the prosecution during closng arguments were
improper and prgudicid. Wessmaintainsthat the prosecutor’ scomments appedl ed to the emotions of the
jury. Wess contendsthat the prosecutor’ s comment equiati ng acceptance of hisdefensewith the belief that
the prosecution witnesseswere vicious and vile persons went beyond mere inferences and diminished the
farnessof histrid.
123. The State counters that the record reflects that the prosecutor’s comments were based upon
tesimony and evidence before the jury. The State argues that according to Wess's testimony, the
prosecutionwitnesses had somehow conspired to put aninnocent maninjal. The State maintains, and the
record reflects, that Wess s testimony was to consstently accuse al the prosecution’ s witnesses of lying.
Therefore, the State arguesthat the prosecutor’ scomment during closngargument wasbased uponWess's
own testimony.
924. An examinaion of the record reflects that during closing argument, the prosecutor made the

following satement to the jury:



In order for you to go into that jury room and come back with a not guilty verdict, you

know what you've go to do? You've got to go back in there and you' ve got to decide

that George Ellis, that Johnny Nealy, that Mike Williams, that Mark Wilcher, every one of

them, isaliar. That every one of them is so vicious and vilethat they would come to court

and try to make up astory like this and send an innocent man to the penitentiary.
925.  Attorneys are givenwidelaitude during dlosing arguments. Loganv. State, 773 So. 2d 338, 350
(148) (Miss. 2000) (citing Rushing v. State, 711 So. 2d 450, 455 (15) (Miss. 1998)). Thetria judge
isin the best pogtion for determining the prgudicid effect of an objectionable comment and is therefore
vested with the discretion to determine whether the comment is so prgudicid that a migtrid should be
declared. Id. (ating Alexander v. State, 602 So. 2d 1180, 1182 (Miss. 1992)). “The test to determine
if animproper comment by a prosecutor requiresreversal iswhether the natural and probable effect of the
prosecuting attorney’s argument created unjust prejudice againg the accused resulting in a decision
influenced by prgudice” 1d. (quoting Dunaway v. Sate, 551 So. 2d 162, 163 (Miss. 1989)).
926. Inthe caseat bar, wefind that thereis no evidenceinthe record to support Wess' s contention that
the prosecution’s statement unduly influenced the outcome of the jury’s verdict. Similarly, there is no
evidence that the comments prevented Wess from receiving a fair tria. We find that athough the
prosecutor chose to use strong connotations in making a point to the jury, his argument was nevertheess
based upon testimony and evidence presented at trid. Accordingly, we find no merit in thisissue.

(3) Admittance of Appellant’s First Confession
127. Wessarguesthat thetrid court erred in admitting the first incul patory statement that he
dlegedly madewnhileinpolice custody. Wess contends that the statement should not have been admitted
because Deputy Russdl did not tedtify at the suppressionhearing. Wessfurther arguesthat sncehedenied

havingbeen givenhis Miranda rightsor having made any incul patory statements, the trid court should have

required the prosecution to produce Deputy Russell for the suppression hearing or justify his absence



before admitting the dleged confesson. Wess maintains that falure by the trid court to adhere to this
requirement isin violation of Missssppi law and is reversble error.

128. The State counters that there was sufficient evidence for determining thet the statement dlegedly
made by Wess was voluntarily made. The State contendsthat Wess s argument rests on the assumption
that Deputy Russdll witnessed Wess being read his Miranda rights. The State maintains, and the record
reflects, that thereis alack of evidence that Russell was present or had any contact at dl with Wess at the
time Wess made the statement. In fact, the testimony of Deputy Nedly was that Russell may have been
investigating the scene at the time Deputy Williams read Wess his Miranda rights.

129. The standard for reviewing the admissonof a confessioniswel established: “ Determining whether
aconfessonisadmissble isafinding of fact whichis not disturbed unlessthe trid judge applied anincorrect
legal standard, committed manifest error, or the decision was contrary to the overwheming weight of the
evidence. Kircher v. State, 753 So. 2d 1017, 1023 (1127) (Miss. 1999) (dting Wright v. State, 730 So.
2d 1106, 1108 (711) (Miss. 1998)).

130. Thetrid judge hdd apretrid suppresson hearing to determine whether Wess's confessions were
voluntarily, knowingly, and fredy given. During this hearing, the judge heard testimony from Wess and
DeputiesWilliams and Nealy inregard to the first confession that Wess made on the scene. Bothofficers
testified that the statement was given in their presence, was given after Wess had been read hisMiranda
rights, and was voluntarily and fredy given by Wess without any coercion. The deputies further testified
that Wess just blurted out the statement after being read his Miranda rights. Most importantly, Deputy
Nedy testified that he did not know if Deputy Russdll was there and heard Deputy Williams give Wess
hisMiranda rights or if Deputy Russell was out invedtigating the scene. Furthermore, there is nothing in

the record to support the assumptionthat Officer Russdl was present at the time Wess made his statement.



131.  Accordingly, wefind that the State was not required to produce Deputy Russell at the suppression
hearing inorder for the trid judge to properly admit Wess s confesson. Wefind that the trid judge did not
goply anincorrect legd standard by admitting Wess s confessonwithout the testimony of Deputy Russll.
Therefore, we affirm the trid judge’ s admission of Wess sfirst confession.

32. THE JUDGMENT OF THE CIRCUIT COURT OF LEAKE COUNTY OF
CONVICTION OF BURGLARY OF ABUILDING AND SENTENCE OF SEVEN YEARSIN
THECUSTODYOFTHEMISSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO LEAKE COUNTY.

KING, C.J.,BRIDGESAND LEE, P.JJ.,, MYERS, CHANDLER, GRIFFIS, BARNES
AND ISHEE, JJ., CONCUR.
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